
 
 
 

Response to Draft General Comment on Article 121  28 February 2014 
 
The World Network of Users and Survivors of Psychiatry brings together member 
organizations and individuals from Africa, Asia and the Pacific, Europe, and North, Central 
and South America.  This submission incorporates contributions from WNUSP’s 
membership, with particular thanks to the international group of experts gathered in 
WNUSP’s Technical Resource Group.   
 
WNUSP welcomes the draft General Comment and hopes to strengthen it with suggestions 
for improvement.  Our suggestions come from a perspective that understands legal capacity 
as the enshrinement of a fundamental right to exercise personal autonomy and to be 
recognized as a moral actor within a particular legal system and within a particular society 
and community.  Deprivations of legal capacity occur not only through guardianship and 
formal declarations of incapacity but by virtue of numerous provisions in substantive areas 
of law that affect the conduct of private as well as public actors, and informally by virtue of 
customs that permit others to make decisions on behalf of persons with disabilities.   
 
Our main points in this submission can be summarized as follows: 
 

1. We consider it indispensable to take a clear stand against the use of functional 
assessments for any purpose with regard to legal capacity.  As a fundamental right, 
legal capacity cannot be subject to any qualifications or disqualifications.  The 
notion of functional assessment of decision-making is so closely tied to a perception 
of mental, psychosocial or intellectual disability that such assessment will always 
discriminate against persons with disabilities.  (See comments on paragraphs 12, 13, 
18 and 21.) 
   

2. We consider it necessary to address the issue of responsibility as an aspect of legal 
capacity (see comments on paragraphs 11, 34 and 35).   
 

3. The definition of support and the elements of a supported decision-making regime 
are crucial to successful implementation of Article 12, and must be consistent with 
the basic approach to legal capacity that emphasizes the core obligation to “respect 
the person’s autonomy, will and preferences,” as stated numerous times in the 
Committee’s Concluding Observations (see comments on paragraph 25).    
 

4. The nature of legal capacity as a fundamental right can be strengthened in the 
intersection with Article 5, and we have made suggestions accordingly (see 
comments on paragraph 28); further suggestions for clarification or improvement 
are made with respect to other areas of intersection.  
 

                                                        
1 For information on organizations see Appendix. 



5. We consider it important to address legal capacity not only in strict legal terms but 
in the context of people’s lives and circumstances (see throughout, but in particular 
comments on paragraphs 25 and 41, and suggestions for new content based on 
Articles 24, 27 and 28 and for new content in the final section on implementation). 

 
6. This submission was written based on the Advance Unedited Version of the draft 

General Comment posted in September 2013.  The edited version now available 
(January 31, 2014), apparently intended to make technical drafting changes, 
contains an apparent error in paragraph 38 which inverts the original meaning of 
the sentence on mental health laws.  The edited version implies that mental health 
laws prohibit forced treatment, while the opposite is the case; mental health laws 
thus violate norms the CRPD and other norms of international law.  Rather than 
incorporate this comment into the body of our submission we hereby recommend 
that the error be corrected as follows: 

 
States must abolish policies and legislative provisions that allow or 
perpetrate forced treatment.  This is an ongoing violation contained in 
mental health laws across the globe, one which persists despite empirical 
evidence indicating the lack of effectiveness and the views of people using 
mental health systems who have expressed deep pain and trauma as a result 
of forced treatment. 

 
Justification (paragraphs 1 – 9) 
 
WNUSP agrees with the main points of this section, in particular the reading of Article 12 in 
light of the Article 3 principles; the non-derogability of the right; the holistic examination of 
legislation pertaining to every area of life; and the permanent presumption of legal capacity.  
We have a few suggestions as to detail. 
 
In paragraph 7, we would like to address the situation in many countries where deprivation 
of legal capacity is spread over substantive areas of statutory and case law and is not only 
found in guardianship and forced treatment regimes.  In commonwealth nations, those 
provisions apply generally across disabilities, so the scope of disqualification is large.  We 
suggest adding after the first sentence, “This includes family law, health law, property law, 
the law of contracts and wills, and law determining eligibility to vote and hold public office, 
the right to form associations, among others.”  We also suggest adding a term in the 
following sentence, to read “… via incapacitation and substitute decision-making regimes…” 
 
In similar vein, we would modify the last sentence of paragraph 8 to read, “The denial of 
legal capacity has both been manifested in and has resulted in the deprivation of 
fundamental rights…” 
 
In paragraph 9, please note that WNUSP treats “psychosocial” as one term, unhyphenated.  
We also question the emphasis on physical or sensory impairment in the next to last 
sentence, and consider it preferable to say “the existence of an impairment of any kind.” 
 
Normative content (paragraphs 10 – 19) 
  
We agree with the points on legal personality; legal capacity as both standing and agency; 
the holistic reading of safeguards; and the obligation of non-discrimination and support in 



relation to financial matters.  The explanation of Article 12(3) in particular is well done and 
expresses an inclusive view of support that is pertinent to diverse disability sectors 
including people with psychosocial disabilities (paragraph 15); it includes the essential 
points that capacity must be respected at all times including in crisis situations (paragraph 
16), and that the right to exercise legal capacity is not contingent on acceptance of support 
(paragraph 17).   
 
While we agree broadly with the definition of legal capacity in paragraph 11, we would like 
to make sure that everyday decision-making is expressly incorporated, as such decision-
making is commonly denied to people with disabilities by families and carers.  We would 
suggest adding after the fourth sentence:  “Broadly defined, the legal capacity to act 
encompasses all decisions by which a person exercises rights or assumes obligations, 
including everyday decision-making as well as decisions executed with legal formality.”   
 
We further suggest that the same paragraph should acknowledge the question of 
responsibility by stating, “Responsibility for one’s own freely chosen acts and decisions is a 
corollary of legal capacity and equality before and under the law.”  (This could alternatively 
be placed in the section on intersection with Article 5.)    
 
WNUSP has found that the insanity defense, in its variations throughout common-law and 
civil-law countries, is the most widespread practice denying the rights of persons with 
psychosocial disabilities in courts; it also creates a perception of persons with psychosocial 
disabilities as exempt from ordinary social control and thus as warranting extraordinary 
control measures, such as civil commitment and forced treatment, which the Committee has 
emphatically rejected (see in particular Concluding Observations on Australia, paragraph 
29).  Please see our comments on paragraph 35 which expand on this point. 
 
Finally, we suggest clarifications to the remaining paragraphs of this section in line with the 
clear standard that there is a non-derogable permanent presumption of legal capacity, 
which includes the capacity to act, and with the rejection of situational as well as general 
deprivations of legal capacity.    
 
Paragraphs 12 and 13 make the indispensable point that mental capacity cannot be a 
legitimate basis for deprivation of legal capacity.  Yet, since “mental capacity” itself is 
commonly characterized as a legal concept, we suggest further clarification.  For example, in 
many ex-colonies which have recently attained independence, provisions of ‘unsound mind’ 
continue to exist. We suggest adding at the end of paragraph 12, “The concept of mental 
capacity or any variants thereof, can have no legal significance or effect.”   
 
In several places, this section conflates the provision of support with the totality of the 
obligations of the state to create a regime of inclusive legal capacity as contrasted with the 
deprivation of legal capacity.  It is necessary both to provide access to support and to 
provide effective guarantees against discrimination in the exercise of legal capacity so that 
persons with disabilities can enjoy legal capacity with or without support as desired by that 
individual, rather than be constrained to use support due to discrimination by banks, 
notaries, services or other actors. 
 
The last sentence of paragraph 13 should be modified to read, “… instead requires that 
decisions made by persons with disabilities be respected and that support be provided for 
the exercise of legal capacity.”  The second sentence of paragraph 14 should be modified to 



read, “instead must give proper legal effect to decisions made by persons with disabilities 
and provide access to the support that may be necessary in making such decisions.”  The 
third sentence of paragraph 19 should similarly be modified to read, “replaced with 
measures to ensure non-discrimination and respect for the decisions made by persons with 
disabilities and to provide access to support to exercise legal capacity, in accordance with 
Article 12(2) and (3).”  
 
We strongly support paragraph 15 and would add to the fourth sentence, “circles of care 
established within local communities,” as one of the types of support, to be placed between 
“advocacy” and “assistance in communication.” 
 
The discussion of Article 12(4) deals concisely with the holistic reading of this provision.  
However, clarifications should be made to avoid misinterpretation that would conflate legal 
capacity with mental capacity contrary to paragraphs 12-13.  The first sentence of 
paragraph 18, which refers to safeguards in a system of support is understandable if this 
system is defined as incorporating the spectrum of non-discrimination, accessibility, 
accommodations and support arrangements, but it would be clearer to refer to safeguards 
“in an inclusive system of legal capacity that prohibits discrimination based on disability 
and provides access to support.”  (See below comments on paragraph 25.)   
 
The generalization in the third sentence which refers to safeguards “for the exercise of legal 
capacity” is easily misread as referring to something akin to a functional assessment, which 
is commonly treated as a safeguard to ensure that the person is expressing his or her will 
(not allowing for deviation or diversity).  The Committee must make it clear not only 
through paragraphs 12-13 but throughout the General Comment, that this is not the intent.  
A statement should be added to paragraph 18, to read, “Such safeguards must not utilize 
protocols such as functional assessment that have the purpose or effect of limiting the right 
to legal capacity and/or discriminating based on disability; instead, protocols must be 
inclusively designed so as to be equally accessible to persons with disabilities as others.  
Those responsible, such as notaries, service providers, etc., must be properly trained to 
avoid unintentional discrimination.”  
 
Obligations of States Parties (paragraphs 20 – 26) 
 
The statement of obligations in paragraph 20 is well done, and it is especially helpful to 
include the obligation to take action to prevent private interference with the exercise of 
legal capacity.   We also strongly support paragraphs 22, 24 and 26.  We have comments 
with respect to paragraphs 20, 21, 23 and 25.    
 
In paragraph 20, we would add following the final sentence, “Such decisions must of course 
always be respected.” 
 
We would like to see an added statement in this section to read, “States Parties have an 
obligation to repeal legal provisions that are inconsistent with the right of persons with 
disabilities to exercise legal capacity on an equal basis with others, including the 
individual's right, in his/her own capacity, to give and withdraw informed consent for 
medical treatment, to access justice, to vote, to marry, to work, to form associations, and to 
choose a place of residence.”  Such a statement could be incorporated into one of the 
existing paragraphs or in a separate paragraph after paragraph 20 or after paragraph 24. 
 



The last sentence of paragraph 21 is highly problematic.  It is inconsistent with paragraph 
13, which rejects both functional and outcome-based approaches that deprive any person of 
legal capacity, and correctly declares that such tests are discriminatory.  The functional 
approach is by definition designed to exclude some subset of persons with disabilities, 
while outcome-based deprivation of legal capacity violates the essence of legal capacity as 
an exercise of personal autonomy irrespective of the opinions of anyone else as to the 
merits of a particular decision.  Outcome-based approaches are almost certain to 
discriminate based on disability as well as on other factors such as age and gender, given 
the social hierarchies of power that still persist as a legacy in modern legal systems.  We 
propose to change the last sentence of paragraph 21 to read:   
 

Similarly, functional tests of mental capacity, as well as outcome-based approaches 
that lead to denials of legal capacity, violate Article 12 as they are discriminatory 
and disproportionately affect the right of persons with disabilities to equality before 
the law. (See paragraphs 12 and 13.) 

 
It is essential to close any loopholes that would retain the conflation of mental capacity with 
legal capacity.  As mentioned in comments on paragraph 18 above, protocols for the 
exercise of legal capacity must be inclusive and refrain from discriminatory functional 
assessments, which are inconsistent with the recognition of legal capacity as a fundamental 
right. 
 
Paragraph 23 appears to have an error in the last sentence, which should replace “and” with 
“or.”  Either one of the three instances would amount to a substitute decision-making 
regime. 
 
Paragraph 25 provides a great amount of detail with respect to the design of a supported 
decision-making regime.  This paragraph will undoubtedly be paid careful attention by 
States Parties wishing to conform their practice to the requirements of Article 12.  It must 
not be over-prescriptive and must be relevant to the wide diversity of national contexts and 
to the wide diversity of support types that is acknowledged in paragraph 15.  We would like 
to see greater attention to informal support networks, and the role that local administrative 
authorities could play, as well as the functioning of support in contexts where families are 
central in the lives of persons with disabilities, and how this might impact on respect for the 
will and preferences of the person concerned.  Cultural differences and rural/urban 
variations must also be taken into account. 
 
The definition of a supported decision-making regime in paragraph 25 (chapeau) as a 
cluster of support options is too narrow.  Not only do the subparagraphs go beyond 
describing support options to state general principles and safeguards related to support; it 
is inconsistent with the definition of support in paragraph 15, which has a much broader 
scope that we believe is both correct in principle and essential to persons with psychosocial 
disabilities.  Paragraph 15 includes as forms of support not only an individual’s choice of 
one or more trusted support persons to assist her/him in exercising legal capacity, but also 
arrangements such as peer support, advocacy and assistance in communication, as well as 
universal design and accessibility measures, and development and recognition of diverse 
and unconventional means of communication.  Also in the chapeau, the reference to 
protection of rights is misplaced if support is defined as a cluster of support options.  The 
legal system as a whole must protect the rights mentioned as an obligation flowing from 
Article 12(2); that is not the role of support arrangements per se.   



 
We would redraft as follows: 
 

A supported decision-making regime is a cluster of various community based 
support options related to the exercise of legal capacity, including universal design 
and accessibility measures and the duty to provide procedural accommodations, 
which are faithful to a person’s will and preferences and respect human rights 
norms, and which allow a person to live independently and be included in the 
community.  Examples of support options are detailed in paragraph 15 and are 
incorporated here by reference.  It also encompasses regulations and remedies for 
the protection of all rights related to the exercise of legal capacity, including those 
related to autonomy (right to legal capacity, right to equal recognition before the 
law, right to choose where to live, etc.) and rights related to freedom from abuse and 
ill-treatment (right to life, right to bodily integrity, right to be free from 
nonconsensual medical interventions, etc.). While supported decision-making 
regimes can take many forms, they should all incorporate some key provisions to 
ensure compliance with Article 12. These conditions include the following: 

 
Subparagraphs (a), (b), (c), (e) and (g) are fine.  Subparagraph (d) should be split into 
separate paragraphs; one on the obligation to facilitate the creation of both formal and 
informal supports; one on mechanisms, standards and regulations regarding formalized 
support; and a third on measures to prevent abuse from occurring in support arrangements.  
The standards for formalized support must be set from the perspective of persons with 
disabilities and not in deference to third parties, in keeping with the approach taken in the 
CRPD itself, which is centered from the perspective of disabilities looking outwards.  
Therefore, we propose redrafting subparagraph (d) as follows: 
 

(d-1) The State has an obligation to facilitate the creation of both formal and 
informal supports of various types, particularly for people who are isolated and may 
not have access to naturally-occurring supports in the community.    
 
(d-2) Legal mechanisms for recognition of supporter(s) formally chosen by the 
individual must be available and accessible.  Such recognition establishes the 
accountability of the supporter(s) to the person concerned.  It may also include any 
desired arrangements for monitoring or regular feedback.  
 
(d-3) The State is obligated to take measures to prevent abuse in both informal and 
formal support arrangements, including natural supports.  Such measures must 
respect the autonomy, will and preferences of the individual receiving support.  
Obligations should be placed on supporters to respect the person’s autonomy, will 
and preferences, refrain from conflict of interest and undue influence, and work 
collaboratively with the person receiving support to ensure that support is provided 
in the way that best meets that individual’s needs.  Individuals receiving support 
must have access to effective, confidential and user-friendly remedies to address 
abuse or any other concern related to the functioning of support, and they should be 
provided with accessible information about their rights and how to assert them.  
Measures to prevent abuse also include the fostering of community practices and 
values based on respect for human dignity, diversity, personal autonomy, and 
mutual responsibilities. 

 



In subparagraph (f) we suggest replacing “other” with “any” fundamental rights of persons 
with disabilities, as it is not clear what “other” refers to (unless it is to legal capacity itself, 
which perhaps could be made clear).   We also suggest adding “or non-use” of support.   We 
suggest adding between subparagraphs (g) and (h): 
 

(g-bis) Persons with disabilities must have effective remedies against discrimination 
in the exercise of legal capacity and against any denial of legal capacity.  [consistent 
with paragraph 20] 
 
(g-ter) Design of a framework for support options and safeguards should take 
account of inclusive design and accessibility principles, and should incorporate the 
development and recognition of diverse and unconventional means of 
communication, so as to allow persons with disabilities to exercise legal capacity in 
the most integrated manner desired by the individual.  [consistent with paragraph 
15] 

 
In subparagraph (h), we suggest adding, “In no case can such safeguards be used to deny 
legal capacity based on mental capacity, functional assessment or an outcome-based 
approach” (consistent with paragraph 13).    
 
We would add a new paragraph to read, “Support options must be made available that take 
into account cultural considerations and expectations, a gender perspective, and variations 
between urban and rural settings.” 
 
Interrelationship of Article 12 with other Provisions of the Convention (paragraphs 
27 – 45) 
 
Paragraph 27 mentions certain rights linked to Article 12; this list does not correspond to 
the detailed discussion that follows.  We suggest that the enumeration of rights should 
encompass all those addressed in detail (such as Article 15) while it can also include others 
that may not be elaborated on. 
 
We have two points to raise in the discussion of Article 5.  While the CRPD addresses the 
rights of persons with disabilities in particular, Article 12 contributes to a shift in 
international law that has moved toward the recognition of legal capacity as a fundamental 
right.  The importance of legal capacity for personal autonomy and inherent human dignity 
is certainly recognized in CEDAW as well as in CRPD Article 12.  We therefore suggest that 
the last portion of paragraph 28 be redrafted as follows:  
 

Some states have the ability under their domestic laws to restrict the legal capacity 
of individuals based on certain circumstances, e.g. bankruptcy or criminal 
conviction. The rights to equal recognition before the law and freedom from 
discrimination require that if the state is permitted to remove legal capacity it must 
be on the same basis for all individuals. Thus, it must not be based on a personal 
trait such as gender, race, age, or disability or have the purpose or effect of treating 
such persons differently. Furthermore, the CRPD calls for a regime of universal legal 
capacity, recognizing legal capacity as a fundamental right and a corollary of legal 
personhood.  A fundamental right should not be restricted based on personal 
circumstances, and States should consider the repeal of such restrictions that may 
be found in domestic law.   



 
In addition, WNUSP believes that accommodation in the exercise of legal capacity is closely 
related to support (as stated in the Concluding Observations on China, paragraph 22(b)), 
and that such accommodation can grounded in Article 13 on access to justice as well as in 
Article 5.  Article 13 provides in particular for procedural accommodations to facilitate the 
effective role of persons with disabilities as participants in legal proceedings.  Protocols for 
the exercise of legal capacity are an extension of the legal system even when they do not 
take place in court and may take place between private parties.  As an aspect of the legal 
system, accommodations in the exercise of legal capacity should be required on a similar 
basis to the Article 13 accommodations, which are not qualified by the term “reasonable.”  
(We also note paragraph 30 currently implies incorrectly that a mere claim of 
disproportionate or undue burden can defeat the right to reasonable accommodation.)  We 
suggest redrafting the last part of paragraph 30 as follows: 
 

The right to accommodation in the exercise of legal capacity is related to the right to 
support for exercising legal capacity, and is required under Article 5 and under 
Article 13 on access to justice.  States are required to ensure that public and private 
actors make any modifications or adjustments needed to allow individuals with 
disabilities to exercise legal capacity in particular instances, including procedural 
accommodations necessary to ensure the effective participation by persons with 
disabilities in protocols for the exercise of legal capacity.  The right to 
accommodation may be invoked to request extra time and attention needed to 
communicate effectively or to challenge mechanisms and situations that present an 
obstacle to a particular individual that is not addressed by general accessibility 
measures.  Such accommodations may also include those necessary to obtain access 
to essential buildings such as courts, banks, social benefit offices, voting venues, etc.; 
and to accessible information regarding decisions which have legal effect or 
significant consequences; and may take the form of personal assistance. The 
justification of disproportionate and undue burden is inapplicable to the duty to 
provide support and to the duty to provide procedural accommodations needed for 
access to justice.  The state has an absolute obligation to provide access to support 
for the exercise of legal capacity. 

 
In the discussion of Article 6, the verb in the last sentence of paragraph 31 should be “must” 
rather than “should.”   
 
The discussion of Article 7 is problematic since it conflates the best interest standard with 
the autonomy/participation standard.  It should be changed as follows: 

 
Article 12 protects equality before the law for all persons, regardless of age. The 
Convention also recognizes the developing capacities of children in Article 7(3) 
where it acknowledges that “children with disabilities have the right to express their 
views freely on all matters affecting them, their views being given due weight in 
accordance with their age and maturity, on an equal basis with other children, and 
to be provided with disability and age-appropriate assistance to realize that right.”  
To comply with Article 12, states must examine their laws and establish effective 
practices to ensure that the autonomy, will and preferences of children with 
disabilities are respected on an equal basis with children without disabilities.  

 



The discussion of Article 9 could be improved by addressing accessibility obligations 
related to legal capacity itself here.  Accessibility goes beyond reasonable accommodation 
as a systemic and proactive approach that does not require an individual to request 
particular attention.  We suggest adding to the first sentence of paragraph 33, “and because 
States have obligations to make the use of information, services and facilities related to the 
exercise of legal capacity accessible to persons with disabilities”; and also adding before the 
last sentence:  “Furthermore, equal access in the context of legal capacity includes access to 
key public buildings such as courts and banks, provision of accessible information, ability to 
utilize preferred means, modes and formats of communication, and the use of inclusive 
protocols for the formalization of legal acts that are accessible to being used by persons 
with disabilities.” 
 
We suggest the following modifications in the discussion of Article 13.  In paragraph 34, the 
right to a remedy as an element of access to justice is suggested in the fifth sentence, which 
mentions the right to challenge interferences with legal capacity.  This could be brought out 
more explicitly, for example by changing that sentence to read:   
 

This has been identified as a problem in many jurisdictions and must be rectified.  
Furthermore, access to justice presupposes the right to a remedy for violations.  
Individuals who experience interferences with their right to legal capacity, or any 
other rights guaranteed under the Convention, must have the opportunity to seek 
redress (as pro se litigants or with assistance of counsel) and to defend their rights 
in court. 

 
Note that there is additionally a problem of possible confusion of the term “legal 
representation” in the original sentence. “Legal representation” has been used in some 
contexts to refer to guardianship; while it is clear that is not intended here it is preferable to 
avoid the term and refer to assistance of counsel or to “legal assistance” in this sentence and 
in the preceding one.  Finally, the last sentence of paragraph 34 appears out of place and 
could be reframed “In addition, persons with disabilities must not be excluded…” and the 
parentheses should be removed.    
 
The issue of responsibility must be addressed as an aspect of justice that intersects with 
legal capacity, as the Committee has established under its Concluding Observations on 
Paraguay (paragraph 32) and Australia (paragraphs 29-30).  Responsibility is 
acknowledged in the third sentence of paragraph 34, which mentions the adjudication of 
rights and obligations, but it should be brought out more fully.  We suggest adding to the 
third sentence of paragraph 35, “and to participate as parties to legal proceedings, including 
as criminal defendants.”  We further suggest that responsibility be directly addressed as 
follows:    
 

Persons with disabilities are often excluded from being held responsible under the 
law, with the result that instead of facing the usual penalties, they are placed under 
the supervision of medical or social institutions or of their families, which often 
results in a much more restrictive regime than the usual penalty for non-disabled 
people. This diminishes the dignity of persons with disabilities. Fairness demands 
that all individual circumstances be taken into account in adjudicating individual 
responsibility, including circumstances related to a disability, within a unitary 
framework. Persons with disabilities who are defendants in civil or criminal 



proceedings must be provided with equal substantive and procedural guarantees as 
others.  

 
The Committee should go on to clarify, as articulated by the Office of the High Commissioner 
for Human Rights (A/HRC/10/48/ paragraph 47) as well as by WNUSP, “The so-called 
insanity defense and its variations throughout civil-law and common-law countries must be 
abolished.”   
 
The discussion of Articles 14 and 25 is not quite in line with the Committee’s prior 
jurisprudence.  It is suggested to redraft paragraph 36 as follows: 

 
Respecting the right to legal capacity on an equal basis includes respecting the right 
of persons with actual or perceived disabilities to liberty and security of the person. 
It is an on-going problem that people with disabilities are detained in institutions 
against their will, either without regard to the person’s decisions, through 
procedures of involuntary committal, or on the consent of a substitute decision 
maker. This practice constitutes arbitrary deprivation of liberty and violates Articles 
12 and 14. States must ensure that public and private actors refrain from such 
practices, and must repeal legal provisions that authorize involuntary commitment 
based on disability alone or in combination with other factors such as a forecast of 
harm to the person or to others, or an actual or perceived need for care and 
treatment.  States Parties must further ensure that all persons with disabilities who 
have been detained in institutions are permitted to leave and not held against their 
will, and that their ability to leave is facilitated through provision of information and 
assistance.  This is an immediate obligation and is not subject to progressive 
realization.   

 
In paragraph 37, please note that it is inappropriate to ask medical personnel to monitor or 
interfere with a person’s use of support; there are a few additional changes suggested as 
follows: 
 

The right to health in Article 25 includes the right to health care on the basis of free 
and informed consent; this right is also an aspect of security of the person in Article 
14.  In conjunction with the right to legal capacity on an equal basis with others, this 
obligates States Parties to require all health and medical professionals (including 
psychiatric professionals) to respect the decision of any person, and to only perform 
any examination or treatment after the individual concerned has freely given his or 
her informed consent to the particular examination or treatment. This also obligates 
States to refrain from permitting substitute decision-makers to provide consent on 
behalf of persons with disabilities. All health and medical personnel should ensure 
the use of appropriate consultation skills that directly engage the person with 
disabilities, provide accurate and accessible information, and respect the expressed 
will and preferences of the person concerned, including their choice as to the 
involvement of any supporter(s).  

 
We warmly welcome the linkage to Articles 15, 16 and 17 regarding psychiatric treatment 
and suggest to modify the third sentence of paragraph 38 to read, “States Parties must, 
instead, respect the legal capacity of persons with disabilities to make decisions at all times, 
including in crisis situations, ensure that accurate and accessible information is provided 



about service options and that non-medical approaches are made available, and provide 
access to independent support….”  
 
We support the synergy between Articles 12 and 19 as expressed in paragraph 40 and 41, 
and we have suggested that this linkage be brought out further in our comments on 
paragraph 25.  It   could be useful to add to paragraph 41, “The synergy between the right to 
equal recognition before the law and the right to community living questions the feasibility 
of advancing in the recognition of the legal capacity of persons with disabilities without 
ensuring the necessary support for community living. There is a further synergy with 
Article 8 on awareness raising and Article 30(2) on the development and utilization of one’s 
potential for oneself and for the community, as inclusion in the community as persons with 
full legal capacity means that persons with disabilities are not passive recipients of support 
but have an active role to play as members of their communities in designing supports and 
creating inclusive practices.” 
 
We would like to add to the section on Article 29 an acknowledgement that “the right to 
form social groups and associations is critical for forming any regime of supported decision-
making and to partake in organized work around the topic of legal capacity in concept and 
in practice.  This right is sometimes denied through incapacity provisions.”    
 
We suggest an additional paragraph to address the linkage between education and 
employment with legal capacity, and to address poverty as a barrier.   
 
 Articles 24, 27 and 28 
 

Poverty is a significant barrier to the exercise and enjoyment of legal capacity.  Cash 
transfer programs and economic empowerment programs must be made available 
to persons with disabilities, as well as opportunities to gain a livelihood through 
freely chosen work.  Without an adequate standard of living and sustainable 
livelihood, the promise of legal capacity to offer meaningful opportunity for self-
determination cannot be fulfilled.  Legal capacity in turn is indispensable to an 
individual’s ability to contract for work, operate a business and otherwise provide 
for oneself and one’s family.  Education is key to a person’s development of 
knowledge and experience to inform decision-making.   

 
Implementation at the national level and main implementation gaps (paragraphs 46 
– 47) 
 
In paragraph 47, we would suggest adding, “including social capital and community’s social 
relationships” as an area for research related to development of strategies on supported 
decision-making.   
 
Furthermore, it should be noted that the effectiveness of any legal capacity law reform in 
protecting human rights, ensuring access to adequate supports, and achieving social 
inclusion will depend on how law and policy deals with the social context.  After all, 
decision-making takes place in the community, not in “paper rules”.  The General Comment 
should require States to give due consideration to the real causes of current deprivation of 
legal capacity of persons with disabilities (access to social security, for instance, is the main 
cause in a number of countries), and to take measures to address such causes so as to 
eliminate them as motivating factors to retain incapacity regimes. 



 
 



Appendix 
 
The World Network of Users and Survivors of Psychiatry (WNUSP) is an international 
organisation of users and survivors of psychiatry, advocating for human rights of users and 
survivors, and representing users and survivors worldwide.2  The organisation has 
expertise on the rights of children and adults with psychosocial disabilities, including on the 
latest human rights standards set by the CRPD, which it played a leading role in drafting and 
negotiating. WNUSP is a member organisation of IDA and has special consultative status 
with ECOSOC.  WNUSP supports its members to advocate before UN treaty bodies, and has 
provided expertise to UN bodies including the Special Rapporteur on Torture, the 
Subcommittee on Prevention of Torture and the Committee on the Rights of Persons with 
Disabilities.  WNUSP is currently engaged with processes for review of the Standard 
Minimum Rules on the Treatment of Prisoners and for the development of an instrument on 
the rights of older persons.  

Jolijn Santegoeds and Salam Gomez, Chairs 
www.wnusp.net 
 
 
The Center for the Human Rights of Users and Survivors of Psychiatry (CHRUSP) 
provides strategic leadership in human rights advocacy, implementation and monitoring 
relevant to people experiencing madness, mental health problems or trauma. In particular, 
CHRUSP works for full legal capacity for all, an end to forced drugging, forced electroshock 
and psychiatric incarceration, and for support that respects individual integrity and free 
will.   CHRUSP provides technical support to the World Network of Users and Survivors of 
Psychiatry (WNUSP) through the work of the CHRUSP President as WNUSP International 
Representative.    
 
Tina Minkowitz, Esq.  
tminkowitz@earthlink.net   
www.chrusp.org  
   
 

                                                        
2 In its statues, “users and survivors of psychiatry” are self-defined as people who have experienced 
madness and/or mental health problems, or who have used or survived mental health services. 
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