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Strategic Plan 2012-2014

PERSON (Partnership to Ensure Reforms of Supports in other Nations) is a project whose 
objective is to increase the competencies of civil society organizations (CSOs) in Balkan states, 
on both regional and national levels, to strategically advocate for and monitor reforms affecting 
persons with intellectual, cognitive and psycho-social disabilities.  The project is funded by the 
EU Directorate General for Enlargement as an Instrument for Pre-Accession (IPA). 

The Centre for Disability Law and Policy (CDLP) at NUI Galway in Ireland is co-ordinating the 
project and has five leading CSOs as partners.  Their partners are the Mental Disability Rights 
initiative (MDRI-S) in Serbia, the Association for Social Affirmation of People with Psychosocial 
Disabilities (SHINE) in Croatia, SUMERO in Bosnia and Herzegovina, the Institute of Sustainability 
and Development of Youth (ISDY) in Kosovo and The Initiative for Human Rights in Mental 
Health (RUSIHAK) in Turkey.  More detailed information about these partners can be found at 
the end of this document.

Purpose:

The development of a Strategic Plan is one of the core tasks of the network, and the resulting 
output (i.e. the PERSON Principles) is crucial to ensure that consistent progress towards reform 
occurs in each of the partner countries. Each partner will be expected to contribute to and 
shape the guiding principles, and translate the resulting principles into local languages. The 
principles will be printed in English and in local languages for each of the partner countries and 
distributed to national stakeholders as part of the advocacy strategy.

The second purpose of the Strategic Plan, developed during the inception phase, is to refine the 
advocacy strategy for the partnership. Each of the partner CSOs will contribute to this strategy 
by researching the most up to date legislative and policy position in their respective countries, 
highlighting opportunities for reform, and identifying the organisation’s main advocacy 
strength. The CSOs may accomplish this in a variety of ways, including: preparing a toolkit 
in easy-to-read format for self advocates; taking strategic litigation cases on denial of legal 
capacity to national and regional courts; identifying and supporting examples of good practice 
in supported decision-making; and linking with broader stakeholders (e.g. legal professionals, 
judiciary, service providers, politicians, etc.).
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A. Guiding Principles

The project envisions two sets of guiding principles: 1) guiding 
principles for how to operate the project (“Operational Guidelines”), 
and 2) guiding principles for achieving legal capacity reform 
(“PERSON Principles”). The PERSON Principles will set out the 
key items that are essential for legal capacity law reform that is 
compliant with current Human Rights norms, including those 
set out in Article 12 of the CRPD. The Operational Guidelines will 
be established at the outset of the project and will provide the 
blueprint for how the work of the project will be carried out.

PERSON Principles

The PERSON Principles are based on respect for the autonomy, dignity, self-determination and 
human rights of persons with disabilities. From this starting point, the group is developing 
the PERSON Principles into a concrete and concise list that will be used to guide the 
recommendations for reform of the legal capacity laws across the partner countries. They 
will be built on human rights norms and will be adapted to the particular local context of the 
partner countries (e.g. legal framework and opportunities for reform). In order to ensure the 
effective dissemination of the principles, they will be made available in English as well as the 
partner country languages. They will also be aimed to serve as a tool for future reform projects 
in the European Union as well as around the world. 

The following principles are a starting point for the PERSON project and may be refined and 
completed through a process of partner collaboration during the initial stages of the project. 
In addition, each of the partner countries participating in PERSON, may wish to formulate a 
more specific set of principles to guide the domestic reform process in their country, using their 
national pools of expertise and other interested parties.



5

PERSON Principles for Legal Capacity Law Reform 

Preamble

These principles aim to demonstrate concrete measures which countries can take to implement 
the support model of legal capacity set out in Article 12 of the UN Convention on the Rights 
of Persons with Disabilities. Although legal capacity touches upon a myriad of laws which may 
require reform (criminal law, consent to treatment, family law, property law, etc.) the primary 
focus of the PERSON project is on reform of legal incapacity regimes, or substitute decision-
making mechanisms, such as adult guardianship, while acknowledging the interdependent 
and interconnected relationship of all human rights – and recognising that broader reform 
including reform concerning the right to liberty, to vote, to marry, and to consent to sex (to 
name a few), must also be achieved, and will enhance the equal  enjoyment of the right to legal 
capacity of persons with disabilities. 

Since the primary focus of the PERSON project is on reform of legal incapacity regimes such as 
adult guardianship, these principles, although applicable to all human persons, may require 
modification or adjustment in the context of children (including children with disabilities). This 
is reflected in the language of the Convention itself; Article 7(2) on children with disabilities 
states that in “all actions concerning children with disabilities, the best interests of the child 
shall be a primary consideration”, whereas Article 12 avoids any reference to “best interests” as 
a guiding principle in decisions regarding the exercise of legal capacity. These tensions cannot 
necessarily be resolved in the context of the PERSON project, although regard will be had to 
the need to support children with disabilities in the exercise of their legal capacity throughout 
the project.  Children with disabilities should be supported to develop decision making skills 
to prepare them for the exercise of legal capacity when they reach the age of majority in their 
country.  
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All regimes of substitute decision-making 
including partial guardianship must be 
eradicated.

The UN Committee on the Rights of Persons with Disabilities has repeatedly stated in its 
Concluding Observations on Article 12 that States Parties must “review the laws allowing for 
guardianship and trusteeship, and take action to develop laws and policies to replace regimes 
of substitute decision-making by supported decision-making, which respects the person’s 
autonomy, will and preferences.” The PERSON project will aim to ensure that law reform in 
the partner countries reflects the support paradigm of legal capacity enshrined in the UN 
Convention on the Rights of Persons with Disabilities.

All denials of legal capacity, which result 
from an assessment or perceived deficit in 
mental capacity, must be abolished.

People with disabilities have experienced discrimination in the denial of their legal capacity, 
when compared with non-disabled people. This type of discrimination has particularly affected 
individuals with intellectual, cognitive and psycho-social disabilities. In many countries, 
a person’s legal capacity can be removed based on a perceived deficit in mental capacity 
(decision-making ability). Article 12 of the CRPD states that all persons with disabilities “enjoy 
legal capacity on an equal basis with others.” This means that a decision-making disability 
should not result in the removal of the individual’s legal capacity, even if the removal is 
temporary or related to a specific decision.

An individual’s mode of communication 
must not be a factor in determining legal 
capacity. 

All individuals communicate differently, and some, including people with decision-making 
disabilities, may communicate in ways that very few people can understand (including non-
verbal communication, signs, gestures, and body language). This may present challenges 
in interpreting or discovering an individual’s will and preferences in respect of a particular 
decision. However, the use of non-standard, or unconventional, means of communication 
should not be a factor in determining the person’s level of decision-making ability, or used as a 
reason to deny the individual legal capacity.  

1

2

3
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An individual’s support needs must not 
be a reason for depriving a person of legal 
capacity. The availability of social services 
and supports cannot be made conditional on 
the deprivation of legal capacity.

Persons with intellectual, cognitive and psycho-social disabilities have suffered multiple 
discrimination and double standards have been applied when compared to persons with 
other types of disabilities. While the high need for support of persons with physical or sensory 
disabilities does not always lead to the deprivation of their other rights, such as the right to 
work, such high need for support has been used against persons with intellectual, cognitive 
and psycho-social disabilities to deprive them of their legal capacity, and consequently of all 
their rights.  In addition, there is a strong connection between social service provision and 
deprivation of legal capacity in many countries. Article 19 of the UN Convention of Rights of 
Persons with Disabilities calls for enabling people with disabilities to live in the community 
on equal basis with others and must be read in conjunction with Article 12 of the same 
Convention. People with disabilities have the right to access social services, and this right 
should not be contingent on the denial of legal capacity as a pre-condition for using such 
services. 

Supports to exercise legal capacity must be 
legally recognised. 

Article 12.3 of the UN CRPD requires States Parties “to provide access by persons with 
disabilities to the support they may require in exercising their legal capacity.” Supports to 
exercise legal capacity can take many forms. Some individuals may simply require accessible, 
easy to understand information relating to decisions. Others may need more time to make a 
decision, or informal support from a trusted person. Formal supports should also be available 
and legally recognized. This could include advocate supports (e.g. self advocacy, peer advocacy 
and independent advocacy), the ability to plan in advance (e.g. advance care directives, 
enduring powers of attorney) and formal support agreements (e.g. representation agreements, 
supported decision-making agreements). Legal recognition of the supporter(s) formally chosen 
by the individual must be available and accessible, and the State has an obligation to facilitate 
the creation of these supports, particularly for people who are isolated and may not have 
access to naturally-occurring supports in the community.  The legal recognition of supporters 
must include a mechanism for third parties to verify the identity of a support person as well as a 
mechanism for third parties to challenge a decision of a supporter if s/he believes the supporter 
is not acting based on the will and preference of the individual. 

4
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Assistance in decision-making must not 
affect any other fundamental rights.

The use of assistance in decision making should not affect the rights of persons with disabilities 
to independently exercise fundamental human rights that are closely connected to their identity 
and right to self-determination.  This is especially so for the right to vote, right to marry (or 
establish a civil partnership) and found a family, reproductive rights, parental rights, the right to 
give consent for intimate relationships and the right to liberty. Article 3 of Universal Declaration 
of Human Rights guarantees everyone “the right to life, liberty and security of person.” However, 
many people with intellectual, cognitive and psycho-social disabilities are placed in residential 
institutions or psychiatric hospitals by their legally appointed guardians against their will or 
through the lack of informed consent. The placement of individuals in institutional care by 
their guardians has been condemned by the European Court of Human Rights, which has also 
on multiple occasions emphasized a need to establish procedural safeguards in order to avoid 
simultaneous deprivation of freedom and deprivation of legal capacity.

All forms of support to exercise legal capacity 
(including more intensive forms of support) 
must be based on the will and preference of 
the individual, not on the perceived/objective 
best interests of the person.

The support paradigm enshrined in Article 12 of the UN CRPD can be realized in a number of 
ways – but any support model must have at its core the goal of realizing the will and preferences 
of the individual. It is this concept that distinguishes the support paradigm from substitute 
decision-making.  Regimes of substituted decision making impose an external decision-maker on 
an individual who has been denied legal capacity, where the decision-maker acts in the objective 
or perceived ‘best interests’ of the individual, rather than acting in accordance with the individual’s 
wishes. Where an individual’s will and preference is unknown and a decision needs to be made, 
the support model may provide for an external decision-maker to be appointed.  However, 
the goal of that decision-maker will be to discover the individual’s will and preference and act 
accordingly. This means that a support person can never be imposed against the will of the 
individual, and a last resort decision-maker may only be appointed where the will and preferences 
of the individuals are unknown, and cannot be discovered, after significant efforts have been 
undertaken to do so. It will be a matter for each State to develop clear criteria and standards on 
what constitutes ‘significant efforts’ to discover an individual’s will and preferences and to ensure 
that these standards are applied consistently to avoid the appointment of last resort decision-
makers.   It is also important to recognize that a person’s will and preferences may change over 
time, and supports for the exercise of legal capacity should reflect this.  Within the support 
paradigm, there should be room for time-limited and least-restrictive emergency interventions, 
but these interventions must be strictly safeguarded and monitored and must not amount to a 
loss of legal capacity.  The use of any emergency procedures must be directed towards restoring 
and augmenting the person’s legal capacity.

6
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The person must have the right to refuse 
support or end the support process at any 
time they choose.

It is of fundamental importance in the supported decision-making process that collaboration 
between persons with disabilities and support-providers is based on the free will of the 
persons concerned. No decision can be made with the support of the other person without 
collaboration that is based on free will and informed consent. People with disabilities have 
the right to refuse support as whole, or just some levels of supports, or to end such form(s) of 
support at any time they chose and with no need to explain the reasons for such decisions. 
Connected to Principle 4, there must be no negative legal consequences imposed on persons 
who refuse support in decision-making.

The same principle of informed consent should apply to the individual’s right to refuse any 
healthcare intervention, including psychiatric treatment, even where these interventions have 
been conceptualised as a form of support. According to Article 14 of the UN Convention on 
the Rights of Persons with Disabilities “the existence of a disability shall in no case justify a 
deprivation of liberty”; this has been interpreted by the Committee on the Rights of Persons 
with Disabilities to include a prohibition on involuntary psychiatric treatment.

There must be safeguards for all processes 
connected to legal capacity and supports 
to exercise legal capacity. The goal of these 
safeguards is to ensure that the person’s will 
and preferences are being respected.

Two main types of safeguards are required to implement this principle. First, safeguards to 
prevent the deprivation of legal capacity must be in place. Second, safeguards to ensure that 
the person’s human rights are protected throughout the support process. In order to safeguard 
the rights of people with disabilities, there must be monitoring of support arrangements.  
These should include check and balance systems to ensure that the support person is reflecting 
the individual’s will and preferences, and not imposing their own perspective of what is in the 
individual’s best interests. In a true support model it is not possible to remove an individual’s 
legal capacity. Nevertheless, if an actor within the support system is acting inappropriately, an 
individual may be at risk of having her will and preferences undermined, ignored or displaced 
and safeguards must be aimed at preventing this.  The support paradigm strives to realize 
not only the right to equal recognition before the law, but also the rights to freedom from 
ill-treatment, abuse, and neglect, as well as the rights to health and life. Safeguards must also 
operate to prevent exploitation and abuse of individuals using supports to exercise their legal 
capacity, and undue influence by support persons or others.

8
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All information and processes related 
to legal capacity and support options 
must be accessible to the individual and 
accommodate their specific needs. 

In order to fully realize the support paradigm, individuals must be made aware of their rights 
and have the tools to assert and enforce them. This means that information on available and 
recognized supports that can be used in the exercise of legal capacity must be accessible to all, 
including people with disabilities. It also means that public information more generally, and 
specific information which an individual might need in order to make a decision, should be 
available in a format that is accessible to the individual, and can be easily understood by them. 
In addition, support people must have access to training in how to provide support in decision-
making that meets the particular needs of the individual – this includes formal and informal 
supporters. There must also be an accessible authority for people to go to when there is a 
conflict or concern with the supported decision-making relationship. 

Operational Guidelines 

The Operational Guidelines are to serve as a foundation for the practical work of the PERSON 
project as the partner organizations carry out the work of advocating for legal capacity law 
reform. The goal of the guidelines is to ensure that the partner organizations have information 
and tools to allow them to engage in the work of the PERSON project in accordance with the 
following agreed upon ideals.

Human Rights Foundations

The CRPD will be examined holistically – drawing from all relevant articles, including Article 12, 
on the right to equal recognition under the law.

All work on the PERSON project will be based on the philosophy and general obligations of the 
Convention on the Rights of Persons with Disabilities (CRPD).

Meaningful Involvement of Self-Advocates

The project will include working in equal partnership with people with intellectual, cognitive 
and psycho-social disabilities (self advocates). This will be done through ensuring that the 
general PERSON project advisory board as well as the national advisory boards in every partner 
country include self-advocacy organizations to the greatest extent possible. There will also be 

10
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experts by experience presenting at every major PERSON project event in order to guarantee 
that the voice of persons with disabilities is at the forefront of the project. This will require 
the provision of the resources necessary to enable this participation including plain language 
translation, sign language interpretation, and accommodations for disability supports.

The project will be supporting the development of grassroots networks and creating links with 
other self advocates around the world. This will be done through invitations to project events 
as well as the dissemination of information to groups that may have previously been excluded 
from policy discussions. 

The drafting of reports will include consultation with self-advocacy organizations to the 
greatest extent possible. 

Broad Interdisciplinary Coalition

The project will take a multi-dimensional approach to legal capacity reform and build a broad 
interdisciplinary coalition of support – working with politicians/legislators, judiciary, legal 
professionals and academics, family members, disability service providers, frontline staff, and 
healthcare professionals (including psychiatrists, psychologists, GPs, nurses, first responders) 
academics and researchers.

Developing Supported Decision-Making

The project aims to keep at the forefront of its efforts the goal of fostering the development 
of good practice in supports to exercise legal capacity in the partner countries, gathering 
evidence of this and bringing it to the attention of other relevant actors in the country and the 
region. This will be done at the national events as well as through the reports that each partner 
country will produce. 

Partner countries will search for examples of good practice amongst both domestic 
organizations who engage in formal and informal supported decision making and international 
groups with developed history of the practices.
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B. Actions to Achieve Objectives Set Out  
 in the Proposal

The PERSON project aims to build capacities for both adversarial 
(e.g. strategic litigation) and non-adversarial (e.g. constructive 
engagement with governments and law reform processes) activities 
and to maintain a productive balance between the two. Before 
addressing the actions required, it is important to restate the overall 
and specific objectives of the project, as stated in the proposal:

Overall Objective 1: 

To enhance the participation of civil society in legislative and policy reform on legal 
capacity to ensure domestic implementation of the UN Convention on the Rights of 
Persons with Disabilities. 

The strategy of the partnership to achieve this overall objective is to build on existing strengths 
and knowledge within partner CSOs.  These CSOs are already familiar with both the emerging 
international human rights literature on legal capacity and the domestic situation in partner 
countries, whereby people with intellectual, cognitive and psycho-social disabilities are daily 
stripped of their right to make decisions. This network will provide individual partner CSOs with 
increased capacity to analyse, evaluate and monitor the domestic legal framework for denial of legal 
capacity to persons with intellectual, cognitive and psycho-social disabilities by recruiting dedicated 
researchers with strong research experience in this field. An advocacy strategy for legal capacity 
reform in each partner country will be developed in conjunction with the coordinator and advisory 
board of the network, tailored to use the political opportunities arising within the 24 months of the 
project to the best possible advantage. 

In order to achieve legal reform in the partner countries, the barriers to such reform must be 
acknowledged, and strategies to overcome these barriers must be developed. In all of the partner 
countries, legislative reform is formally initiated by parliaments, although model statutes may 
be presented by NGOs, or coalitions of organisations, which can then form a basis for legislation 
prepared by parliamentarians. Barriers could be presented in the form of regressive legislative 
proposals being developed by parliamentarians, or even model statutes being presented by 
organisations, where these models are not based on the principles of the CRPD. In order to 
overcome these barriers, PERSON CSOs must develop strategic alliances with parliamentarians, 
and partner with a broad coalition of organisations, including DPOs, to prepare CRPD-compliant 
legislative proposals for reform.

Other barriers to developing broader public support for legislative reform proposals could include 
opposition from medical professionals (including the professions of psychiatry and defectology in 
particular), social welfare centres, parents or family members of persons with disabilities, etc. In order 
to overcome these barriers, PERSON CSOs will have to engage in significant awareness-raising about 
the CRPD and how reform could enhance the experiences of persons with disabilities and their 
families.
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The current legal situation within the partner countries demonstrates awareness of the 
requirements of the CRPD and the need for reform. However, this has not yet extended to 
full compliance with the requirements of the Convention. The situation in the target region 
is that several mechanisms exist to deprive persons with disabilities of their legal capacity 
(i.e. right to make legally binding decisions), in conflict with the core principle of Article 12(2) 
CRPD, which requires all States Parties to ‘recognize that persons with disabilities enjoy legal 
capacity on an equal basis with others in all aspects of life.’ Each of the partner countries 
currently operates some form of adult guardianship – all have plenary guardianship, in which a 
person is completely deprived of all decision-making rights. Plenary guardianship is generally 
initiated where the person enters into a residential institution (Serbia, Bosnia Herzegovina and 
Kosovo), but in many countries, the mere diagnosis of an intellectual, cognitive or psycho-social 
disability is sufficient to strip an individual of her right to make legally-enforceable decisions in 
all areas of life.1 In Serbia and Croatia, processes to partly deprive a person of her legal capacity 
also exist (usually in relation to a specific type of decision-making, e.g. financial decisions) – 
although evidence demonstrates that these are rarely used, and where adult guardianship is 
used at all, it tends to be plenary guardianship that is preferred.2

The key challenges facing partner countries include a lack of awareness of the rights of persons 
with disabilities and how to practically implement the CRPD, in particular Article 12 on legal 
capacity. All partner countries have legislation that treats these issues similarly; many operate 
similar legal systems as a consequence of their emergence from the former Socialist Federal 
Republic of Yugoslavia. Therefore, persons with disabilities in these different countries share 
almost identical legal and practical obstacles. There is some political appetite in partner 
countries for reform of legal capacity law and policy – especially post-ratification of the CRPD.  
However there is little understanding about how this can be done, especially in terms of 
legislative models that could be applied to the specific domestic contexts. 

Suggested Activities to Implement Overall Objective 1:

•	 Shadow Reports for each Country on CRPD (either individual shadow reports for each 
partner organisation with a focus on Article 12, or contribution to a broader civil society/
DPO shadow report, if one is being prepared in the country).

 Prior to the commencement of the PERSON project, The SHINE had already started 
drafting a shadow report to the CRPD Committee regarding implementation of Article 
12. MDRI-S is also preparing a shadow report in response to the Serbian government’s 
report. It would be good to take the opportunity to involve these shadow reports in the 
PERSON project.  Partners will collaborate and support each other in preparing shadow 
reports.

1  Ceranic, Dimitrije. 2007. Guardianship of persons deprived of legal capacity (legal regulations in BOSNIA AND 
HERZEGOVINA). Sarajevo: Faculty of Law, University of Istocno.

2  For example, in Serbia, 94% of all deprivations of capacity are for plenary guardianship, with only 6% of cases 
of partial guardianship.  See: Simokovic, L. (2011) ‘Gradjanskasmrt [Civil death]’. Pescanik (1 Nov 2011).  URL: 
http://pescanik.net/2011/11/gradanska-smrt/. For further reading about the connection between deprivation 
of legal capacity and institutionalization see: Human Rights Watch (2010). “Once You Enter, You Never Leave”. 
Deinstitutionalization of Persons with Intellectual or Mental Disabilities in Croatia. New York; and Mental Disability 
Advocacy Center and SHINE (2011). Out of Sight: Human Rights in Psychiatric Hospitals and Social Care Institutions 
in Croatia. Hungary and Zagreb.
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•	 National events in each country, organised by each partner organisation, to influence 
change – tailored to use political opportunities to the best advantage.

•	 Each conference will take a different approach to the issue of legal capacity. For example, 
it is anticipated that the Kosovo conference may focus on constitutional reform and legal 
capacity, the Serbian conference on self advocacy and legal capacity and the Croatian 
conference on the PERSON principles and legal capacity, as well as on the implications 
for mental health law reform. The Turkish conference may focus on the proposed new 
Disability Act – to ensure that this addresses the issue of legal capacity. The Bosnian 
conference could focus on broader awareness raising among public decision-makers 
about the issue of legal capacity, and promote the new network of self advocates in Bosnia 
Herzegovina.

•	 Legal analysis in reports from each country on current legal capacity law and compliance 
with Article 12.

•	 Many laws have an impact on legal capacity (including mental health law, family law, laws 
on consent to treatment, financial decision-making, political participation, etc.) The SHINE 
currently has a legal expert who is an assistant professor of family law and the only expert 
on legal capacity in Croatia.  They have conducted a comparative analysis of legal capacity 
across Europe, which will be shared with the partners of the PERSON project. Analysis on 
current legal capacity law for Bosnia, Serbia and Kosovo has been done already.3

•	 Strategic litigation (preparing and bringing concrete cases before either the CRPD 
Committee or the European Court of Human Rights) and monitoring of execution of 
judgments of the European Court of Human Rights.

•	 As mentioned above, the Croatian and Serbian partners already have some experience in 
preparing strategic litigation for the European Court of Human Rights. Although not all 
partners may prepare or bring strategic litigation cases in the initial 2 year phase of the 
PERSON project, collaborative efforts to support strategic litigation amongst the partners 
will be made.

•	 Raising awareness of legislators on the requirements of Article 12 of the CRPD.

•	 For example, the SHINE in Croatia has used every law reform opportunity to raise 
awareness on how the denial of legal capacity affects civil rights to warn the Government 
about Article 12 of the CRPD. A recent example involved the Associations Act, and the 
SHINE has developed a plan of possible interventions in 2013 based on the Serbian 
government’s Legislative Plan. MDRI-S has also been using every opportunity to stress the 
importance of reform of the guardianship system, and has emphasized the importance of 
involving self-advocates in the process.

3 Šimokovic, L.; Cano, S.; Halugic, D.; Nadarevic, N.; Biberkic, A.; Zaimovic, V.; Behluli, V.; Hyseni-Duraku, Z.; Laza-
revic, S. a. & Milovanovic, D. C. (2012) Practicing universality of rights: Analysis of the implementation of the UN 
Convention on the Rights of Persons with Disabilities in view of Persons with intellectual Disabilities in Bosnia and 
Herzegovina, Kosovo, Serbia. (Balkan Regional Network for Social Inclusion, Kosovo Mental Disability Rights 
Initiative, Mental Disability Rights Initiative - Serbia, People in Need and Union of Organizations for Support to 
Persons with Intellectual Disability of Federation of Bosnia and Herzegovina (SUMERO)). Available: http://www.
balkan-inclusion.info/images/ALL%20WEB-Analysis%20EN-1.pdf
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Overall Objective 2

To bring together like-minded civil society organisations in Balkan states to support 
people with disabilities to exercise their rights on an equal basis with others

In order to achieve this objective, the partnership’s strategy will be to ensure that network-wide 
guiding principles for achieving legal capacity law reform are developed which can be adapted to 
suit the domestic context in each of the partner countries. Each of the partner CSOs participating 
in this network has been carefully chosen based on their commitment to the core principles 
underpinning the CRPD – respect for the autonomy, dignity, self-determination and human 
rights of persons with disabilities. Therefore, these organisations are committed to achieving legal 
capacity reform in their home countries. Through the peer support provided by this partnership, 
they will also be in a better position to achieve change at both domestic and regional levels.

We acknowledge that this coalition building will take time and resources. The coalition of 
organizations for the PERSON project intends to foster long term collaboration. National 
coalition-building in the partner countries will also take time and require caution to ensure the 
right balance in terms of representation is achieved. Nurturing the coalition will mean creating 
as many opportunities as possible for community building, sharing stories and experiences, 
finding common ground, identifying differences and strategies for managing them.

Suggested activities to implement Overall Objective 2:

•	 Conferences bringing together members from each of the partner organisations 
(management team) to input into national change in each country (see above for more 
details of each national conference).

•	 The Inception national conference in Serbia will bring together grassroots activists and 
individuals with direct experience from across Europe together to discuss how change 
can be achieved.
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Specific Objective: 

To increase competencies of CSOs at both regional and national levels to strategically 
advocate and monitor reforms affecting persons with psycho-social, cognitive and 
intellectual disabilities.

•	 Connect partner CSOs with rights-holders (persons with intellectual, cognitive and 
psycho-social disabilities) in their home countries. This provides a great opportunity for 
participatory action research, which is a powerful tool for rights holders.

•	 Build a regional network of stakeholders for the partnership through the establishment 
of national pools of expertise in each partner country. 

•	 Carefully assess the available political opportunities at the outset of the partnership 
and determine what concrete steps will be possible to achieve throughout the 
implementation phase. 

•	 Map out an advocacy strategy for each partner country and the region as a whole.  
Assess progress in achieving this strategy at partner country level following each 
country-specific conference, and for the region as a whole at the mid-point of the 
implementation phase of the project. 
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C. Overall Outcomes for the Project as  
 a whole

Concrete activities leading to reform of legislation and policy 
on legal capacity will be undertaken in each partner country 
within the implementation stage of the project (by month 24). 
These actions will include greater public awareness of supported 
decision-making alternatives to adult guardianship, possible pilot 
projects to demonstrate the feasibility of these new approaches and 
the emergence of political commitments to the reform agenda. In 
terms of concrete milestones by month 24, it is anticipated that: 

•	 In each country, a draft proposal of relevant legislative changes will be developed.

•	 Support for reforms as per the PERSON network guiding principles will be widened to at 
least one additional IPA country.

•	 A minimum of 4 cases will be brought before national courts, being developed to be 
brought before the relevant international body.  These cases will be chosen strategically 
by the PERSON CSOs, who will work proactively to identify the appropriate cases, 
to ensure that these cases have the best possible chance of succeeding and setting 
a positive precedent for the equal enjoyment of legal capacity for persons with 
disabilities.  Cases will be chosen which reflect a full range of disabilities, including 
physical disabilities if they also form part of the grounds for deprivation of legal capacity.   
Guidelines for selecting appropriate cases for strategic litigation will be developed.

•	 In every country, an alternative model of supported decision-making will be identified 
for piloting.
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D. Overview of partner CSOs, current status  
 of legal capacity laws in partner countries, 
  expected reform and skills to be developed 
  by CSOs

Mental Disability Rights Initiative of Serbia 
(MDRI-S)4

Information about the organization

MDRI-S is an advocacy organization dedicated to the human rights and full participation 
in society of children and adults with mental disabilities in Serbia. MDRI-S promotes citizen 
participation, awareness and oversight for the rights of persons with intellectual, cognitive 
and psycho-social disabilities, and participates in development of mental disability rights 
advocacy and self-advocacy movement in Serbia. It is focused on human rights monitoring 
in residential institutions, providing education on international human rights standards for 
persons with disabilities in Serbia, advocating to the government for effective reform of 
laws that compromise the human rights of persons with disabilities, and decreasing stigma 
through promoting community inclusion. The organization’s special focus is on those children 
and adults who are at risk of, or who are already residing in, social care and mental health 
institutions, since they represent the most endangered and marginalized group. 

MDRI-S conducts research and offers education and training for specialized fields, aiming to 
shape the opinions and standpoints of policy makers, professional groups and the general 
public through advocating for disability rights.   The central focus of this training is persons 
with mental disabilities and their representatives. When publishing different reports, manuals 
and materials, MDRI-S pays due attention to using simple formats and producing easy-to-read 
versions. When providing direct support to people from marginalized groups and their families 
in situations when their rights are endangered, MDRI-S cooperates extensively with other 
organizations and institutions that offer legal aid and protect human rights.  These include 
the Lawyers’ Committee for Human Rights, the Belgrade Centre for Human Rights, Veliki Mali 
Initiative for Inclusion, the Serbian Ombudsman, the Commissioner for Equality, etc.

MDRI-S is an affiliate of Disability Rights International5 and the member of the Network of 
organizations for children of Serbia (MODS)6 as well as the Balkan Network for Social Inclusion7.

4  URL: http://www.mdri-s.org/

5  URL: http://www.disabilityrightsintl.org/

6  URL: http://zadecu.org/

7  URL: http://www.balkan-inclusion.info/en/about-us.html
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Experience to date

•	 MDRI-S in Serbia has been advocating for reform together with its partner organizations 
since 2009. In 2009, MDRI-S co-authored a published legal analysis and a documentary 
on deprivation of legal capacity under the title “My right to make decisions”. 

•	 MDRI-S, along with a Croatian partner and Mental Health Europe, were involved in the 
European Court of Human Rights judgment of Salontaji-Drobnjak v. Serbia (Application 
no.36500/05), where the Court ruled that Serbia had violated the rights of the applicant 
as a result of partial deprivation of his legal capacity. 

•	 MDRI-S and SUMERO have just completed a joint EU-supported project, which identified 
deprivation of legal capacity of persons with intellectual, cognitive and psychosocial 
disabilities as currently the biggest obstacle in realisation of their rights.8 An extensive 
study of the practices of the judiciary identified serious procedural failures, a lack of 
protection measures and a strong link between guardianship and institutionalization 
 
 
Current state of legal capacity legislation

•	 In Serbia, the issue of legal capacity and the placement of adults under guardianship is 
regulated by decades-old and outdated legislation. The relevant provisions are scattered 
throughout many laws, although the basic regulations are found in the Family Act and in 
the Non-Contentious Proceedings Act. In addition, certain regulations can also be found 
in the Law on Health Protection, the Law on Social Protection, the Law Ensuring Social 
Security of Citizens, the Criminal Law, election laws, and the Law on Obligation Relations, 
among others, regulating the status of persons under guardianship in respective areas.

•	 The total number of persons under guardianship in Serbia in December 2011 was 
11,025. Compared to the previous year (2010) the number increased by 33.9%, probably 
as a result of government’s measure of “regulating the status” of persons “not able to take 
care of themselves”.9

•	 According to information from December 2011,10 among 5,364 adults were residing 
in social care homes, of which 3,493 (66,4%) were under some kind of guardianship. 
In institutions for adults with disabilities, the majority of clients were under direct 
guardianship 38.9%, 27.5% had guardians who were relatives, and 33.6% of institution 
residents were not under guardianship. This situation stems from the belief that people 
with intellectual, cognitive and psycho-social difficulties cannot make their own choices. 
The residents of institutions do not have freedom of movement without the guardian’s 
approval, nor do they have any kind of power to decide about their everyday lives. The 
fact that those subject to guardianship are unable to make any of the more important 

8  ‘Practicing universality of rights’; see footnote 3.

9  Minister’s order no. 570-03-00089/2008-14 (The Ministry of Labour and Social Policy), from February 22, 2008 
to the centres for social work in the Republic of Serbia to “revise protection of users residing in institutions for 
persons with mental disabilities who are not able to take care of themselves and independently represent their 
rights and interests”.

10  Report on the Work of Social Protection Institutions for adults for 2011.
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decisions in their lives, such as where, how and with whom they would like to live, makes 
this system incompatible with the right to live in the community. 

Planned reform

•	 The Government is aware of the need to reform the law and there have been recent 
attempts by the Serbian government to tackle this issue by proposing amendments to 
the existing legislation. 11 In November 2012 the Ministry of Justice presented the Draft 
Amendment of the Law on Non-Contentious Proceedings. However, the proposed 
changes are not addressing the issues in a way that is in line with the international 
obligations Serbia has undertaken under the CRPD. 12

•	 In March 2013, the Social Inclusion and Poverty Reduction Unit of the Vice-Premier for 
European Integration (SIPRU) will present their recent study concerning legal capacity 
legislation and their proposed changes regarding both the existing practice and the 
legislation.

•	 During the course of this project MDRI-S is planning to facilitate nation-wide discussion 
about short-term and long-term changes in legal capacity legislation and involve as 
many stakeholders as possible.

•	 Together with SIPRU and the Belgrade Centre for Human Rights, MDRI-S will run a series 
of training sessions for judges in order to prevent further incapacitation of people and 
improve court practice until the reform of legislation takes place.

Skills and experience to be developed

This network will provide MDRI-S with increased capacity to analyse, evaluate and monitor the 
domestic legal framework for denial of legal capacity to persons with intellectual, cognitive and 
psycho-social disabilities, by recruiting dedicated researchers with strong research experience 
in this field.

MDRI-S will also benefit from international experience in facilitating and directing debate on 
guardianship systems, and how to identify and overcome resistance and challenges in current 
legislation and practice.

11  Public Hearing on Amendments to the Criminal Code (2012).  Ministry of Justice of the Republic of Serbia.  
URL: http://www.mpravde.gov.rs/cr/news/vesti/javna-rasprava-o-izmenama-i-dopunama-zakona-2012.html

12  Opinion of the Commissioner for the Protection of Equality on certain provisions of Draft law on amendments 
of the Law on non-contentious proceedings - Deprivation of Legal Capacity.
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SUMERO

Information about the organization

SUMERO was established in 1968.   After an interruption of work caused by the war in Bosnia 
and Herzegovina in 2000, SUMERO continues its work. Since July 2010 SUMERO has been a 
member of the European umbrella organization Inclusion Europe.

SUMERO promotes human rights, advocacy and self advocacy of persons with intellectual 
difficulties, with the goal of their social inclusion through the development of quality support 
services in local community. SUMERO works on the improvement of legal regulations through 
lobbying, public advocacy campaigns, and coordination of its 30 member organisations.

Local organizations for the support of people with intellectual disabilities in the Federation 
Bosnia and Herzegovina and Brčko District are members of ‘Union SUMERO’.  SUMERO also 
implement several projects with local partner organizations from the Republic of Srpska.  
SUMERO is dedicated to protecting the rights of people with intellectual disability and their 
families.

Mission: As an association of organizations of civil society, SUMERO promotes human rights, 
representation and self-representation of persons with intellectual difficulties, with the goal of 
their social inclusion through the development of quality support services in local community.

Vision: A society where persons with intellectual difficulties and their families participate 
equally in all aspects of life, have choices, possibilities and respect.

Experience to date

SUMERO has extensive experience in a number of projects, which were realized across the 
entire Bosnia and Herzegovina. As the largest support organization for people with intellectual 
disabilities in Bosnia and Herzegovina, SUMERO is a recognized partner of the government 
sector in the creation of rules, standards and legal solutions. SUMERO has implemented several 
major projects:

•	 In cooperation with the organizations “People in Need” from the Czech Republic, 
Mental Disability Rights Initiative – Kosovo, and Mental Disability Rights Initiative - 
Serbia, SUMERO implemented a project called the “Balkans Regional Network for Social 
Inclusion”. The goal of this project is to increase the competences of the civil society in 
Bosnia and Herzegovina, Kosovo and Serbia for more effective promotion of the rights 
of persons with disabilities through a strong and long lasting regional partnership 
(IPA  2009). This project established resource centres in each country, which provided 
information to relevant stakeholders in the field of social services.  
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•	 Within this project, SUMERO conducted research on the “Human rights of people with 
intellectual disabilities in Bosnia and Herzegovina”, which covered Article 12, 19, 24 and 
27 of the UN Convention on the Rights of Persons with Disabilities.  The project also 
established a regional network of CSOs to share its knowledge and practices, and work 
on raising public awareness of issues related to marginalised social groups.

•	 SUMERO also worked on Promotion of International Standards for Disability Assessment 
in the United States, financed by Doctors for Disabled (Austria).

•	 SUMERO worked on Prevention of Institutionalization for Persons with Intellectual 
Disability in the Federation of Bosnia and Herzegovina - as part of the program 
“Social inclusion of persons with intellectual difficulties through establishment of a 
mixed model of support services in local community”.  This project was aimed at the 
harmonization of practices and the local legislation with the UN Convention on the 
Rights of Persons with Disabilities, with a special emphasis on the rights contained in 
Article 19 to live independently and be included in the community. 

•	 SUMERO has launched the first Community Based Living Service, which is an alternative 
to traditional accommodation in a residential institution. (Project funded by the Open 
Society Mental Health Initiative-SOROS.)

•	 SUMERO introduced a model of person-centred planning in Bosnia and Herzegovina, 
which enables users to share an active part in developing personal plans, which focus 
on the person, and allows them maximum control of decisions about their lives (with 
support of the Helen Sanderson Association);

•	 SUMERO is a partner of the Federal Ministry of Labour and Social Affairs in the process 
of development of Community housing services. This project will result in the opening 
of “Community based housing” services in tree cantons in Bosnia and Herzegovina. (This 
project is supported by the Open Society Mental Initiative SOROS.)

 
 
Current state of legal capacity legislation

•	 Data from the Cantonal Centre for Social Welfare in Sarajevo reveals that between 2005 
and 2010 the number of people deprived of their legal capacity increased by up to one 
hundred persons per year in the Sarajevo Canton.  Many explanations can be provided 
for this increase and records are easy to access.  According to the data collected from 
public institutions, such as the Cantonal Centre for Social Welfare, the adoption of the 
Law on Protection of Persons with Mental Disorders in 2001 is one of the reasons for the 
increasing number of people deprived of their legal capacity. 

•	 Furthermore, the 2001 Law has meant that procedures to deprive all persons placed in social 
protection institutions of their legal capacity had to be initiated in order that a guardian could 
be appointed to provide consent to placement within institutions.  A further consequence of 
the 2001 Law was an increase in the number of people placed in social protection institutions, 
as well as an increase in individuals deprived of legal capacity and assigned a guardian.
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•	 There was also a significant increase in the number of people from the eight 
municipalities of the Canton of Sarajevo that were placed in social protection institutions 
and provided with a personal guardian13 during 2009, whereas the number of people 
who lived in their families who had a personal guardian was lower. This trend reflects 
the consequences of the enforcement of Law on Protection of Persons with Mental 
Disorders. 

•	 Please note that the data in Table 1 reflects the number of residents that were 
accommodated within 5 social protection institutions in Bosnia and Herzegovina during 
2011 and this data contains the number of those residents that were partly or fully 
deprived of their legal capacity. 

 
 
Table 1 Data on legal capacity for residents accommodated in  
5 institutions in Bosnia and Herzegovina during 2011 

INSTITUTION
TOTAL NUMBER 

OF RESIDENTS

NUMBER OF 

RESIDENTS  NOT 

DEPRIVED OF 

LEGAL CAPACITY 

NUMBER OF RESIDENTS 

WHO WERE PARTIALLY 

DEPRIVED OF LEGAL 

CAPACITY 

NUMBER OF RESIDENTS 

WHO WERE FULLY 

DEPRIVED OF LEGAL 

CAPACITY 

Bakovici 372 103 11 258

Nahorevo 257 172 2 83

Drin 519 37 2 481

Pazaric 387 193 1 192

Duje 145 50 8 87

TOTAL NO. OF 

RESIDENTS
1680 555 24 1101

 

•	 The five institutions in Bosnia and Herzegovina that were part of this survey are 
accommodating significantly higher number of residents that are completely deprived 
of legal capacity (1101 persons) than the number of residents who were not deprived 
(555 persons).

•	 According to the data obtained from these five institutes using the Questionnaire for 
determining the condition of service quality in social protection institutions in the 
Bosnia and Herzegovina, during 2011 there were no cases of review of a decision on 
deprivation of legal capacity, reinstatement of legal capacity, or cases where complete 
deprivation was replaced by partial deprivation.

13  Guardians are employees in Centres for Social welfare.
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Planned reform

•	 There is awareness in Bosnia and Herzegovina that the current law should be improved 
to allow compliance with Article 12 CRPD. However, the decentralized political system 
in Bosnia and Herzegovina creates barriers to addressing the key issues for people 
with disabilities. Bosnia and Herzegovina is divided into two administrative entities: 
the Federation of Bosnia and Herzegovina and the Republic of Srpska. In addition, 
there is also a special administrative unit: Brcko District. The Federation of Bosnia and 
Herzegovina is divided into ten Cantons. There are differences in the law regarding the 
rights of persons with disabilities in the Federation of Bosnia and Herzegovina and the 
Republic of Srpska. In addition, a number of laws of these two administrative entities, 
and within the ten Cantons, contain provision relevant to the issue of legal capacity. This 
therefore widens the nature of reform needed at both a legislative and practical level 
throughout Bosnia and Herzegovina

•	 In jointly conducted research supported by the EU with MDRI-S, SUMERO identified 
deprivation of legal capacity of persons with intellectual and psychosocial disabilities 
as currently the biggest obstacle in the realisation of their rights in Bosnia and 
Herzegovina.14  This research also found judicial practice that resulted in serious 
procedural failures, a lack of protection measures and a strong link between 
guardianship and institutionalization.

•	 Public authority representatives have an extremely low level of awareness of the need 
to change existing laws and practices that are related to discrimination against people 
with disabilities and deprivation of legal capacity.  There are some limited instances 
of authority representatives supporting bringing current legislation in line with the 
rights that are guaranteed by UN Convention on the Rights of Persons with Disabilities, 
in particular Article 12.  Unfortunately, practice and knowledge of how to apply such 
reforms does not currently exist.

•	 During this project SUMERO is planning to facilitate nation-wide discussion about 
short-term and long-term changes in legal capacity legislation and involve as many 
stakeholders as possible.

•	 SUMERO also intends to empower the first, newly established, group of self advocates 
in Bosnia and Herzegovina by organizing a series of training sessions for them.  
Additionally, this group of self advocates will be directly involved in all project activities 
(i.e. promotional activities, conferences, production of easy-to-read materials); this will 
demonstrate that with appropriate support this population can make decisions about 
their own lives.  SUMERO intends to initiate the creation of more new self advocacy 
groups across all of Bosnia and Herzegovina.  

•	 SUMERO will run series of informative meetings with judges, Centre for Social Welfare 
staff, parents, CSOs and residential institutions, in order to prevent further incapacitation 
of people and to improve court practice until the reform of legislation takes place.

14  ‘Practicing universality of rights’; see footnote 3.
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Skills and experience to be developed

This network will provide SUMERO with increased capacity to analyse, evaluate and monitor the 
domestic legal framework for denial of legal capacity to persons with intellectual, cognitive and 
psycho-social disabilities, by recruiting dedicated researchers with strong research experience 
in this field.

SUMERO will also benefit from international experience in facilitating and directing debate on 
guardianship systems, and how to identify and overcome resistance and challenges in current 
legislation and practice.
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The SHINE – Association for Social 
Affirmation of People with Psychosocial 
Disabilities

Information about the organization

The SHINE is a civil society organization of people with psychosocial disabilities and their family 
members, which was established in 1998 in Zagreb, Croatia.  From 2008 onwards the SHINE 
developed as an advocacy association and implemented various projects for the affirmation 
of rights of people with psychosocial disabilities, including advocating for reforms in Croatian 
legislation through lobbying and strategic litigation. The association is committed to advocacy 
for full implementation of the CRPD and has extensive experience at national level regarding 
legal capacity. In 2011 and 2012 the association challenged electoral legislation that removed 
the right to vote for people who are fully deprived of legal capacity, and recently successfully 
lobbied for changes in the Registry of Voters Act that will allow people deprived of legal 
capacity to be recognized as voters. The activities of the SHINE are strongly supported by 
the Disability Ombudswoman, while representatives of SHINE are regularly invited as guest 
lecturers at the Study Centre for Social Work, University of Zagreb. The SHINE is a member of the 
Mental Health Europe and World Network of (ex)-Users and Survivors in Psychiatry. The SHINE is 
also represented on the Board of the Mental Health Europe, with a mandate until 2015. 

 
Experience to date

•	 In 2010 SHINE proposed a separate Legal Capacity Act to be implemented into Croatian 
legislation and invited the Government to reform the guardianship system.

•	 Prior to the commencement of the PERSON project, The SHINE had already begun 
drafting a shadow report to the CRPD Committee regarding the implementation of 
Article 12.  There is now an opportunity to involve the report in this project. 

•	 The SHINE in Croatia has used every law reform opportunity to raise awareness of how 
the denial of legal capacity affects civil rights, and to warn the Government about Article 
12 of the CRPD. A recent example involves the Associations Act, and the SHINE has also 
developed a strategy for possible interventions in 2013 based on the government’s 
Legislative Plan. MDRI-S has also been using every opportunity to stress the importance 
of reform of the guardianship system and has emphasized the importance of involving 
self-advocates in the process.

•	 The SHINE, along with a Serbian partner, was involved in the European Court of Human 
Rights judgment of Salontaji-Drobnjak v. Serbia (Application no.36500/05), where the 
Court ruled that Serbia had violated the rights of the applicant as a result of partial 
deprivation of his legal capacity.  Further, in 2011 SHINE brought a constitutional 
complaint in order to challenge legislation that does not allow persons deprived of legal 
capacity to be registered as voters in Croatia. There are a rising number of European 
Court of Human Rights judgments against Croatia concerning legal capacity and 
SHINE is involved in monitoring execution of these judgements before the Committee 
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of Ministers of the Council of Europe and communicating with the Government on 
eventual implementation of general measures in these cases. 

Current state of legal capacity legislation

•	 As of 31 December 2011,15 there have been 18,382 people deprived of legal capacity 
and placed under guardianship in the Republic of Croatia. Of these people, 4,842 have 
been placed into long-term residential social care institutions and 373 have been living 
in hospitals. During 2011 the placement of persons deprived of legal capacity as and 
alternative to living in their own families remained to be dominant (N=433).  

Planned reform

•	 As part of its National Plan on De-institutionalization and transformation of social care 
homes for people with psychosocial disabilities, the Government of the Republic of 
Croatia implemented a model of placing adults with psychosocial disabilities in foster 
care families. This model is usually used to provide a home-like environment for children 
who have no proper parental care. However, in the Republic of Croatia, foster care is 
regarded as a primary alternative for ‘community living’ for adults with psychosocial 
disabilities.  

Skills and experience to be developed

•	 This network will increase capacity of Shine in developing and participating in reform 
of the domestic legal system that denies legal capacity to persons with psychosocial 
disabilities. The Shine will develop short-term and long-term strategies aimed at 
such reform and will increase its capacity for strategic litigation in cases concerning 
deprivation and/or restoration of legal capacity. 

•	 Through the project the Shine will be able to recruit academic professionals from the 
field of civil and family law to analyse domestic legislation, participate in preparation of 
shadow reports, participate in preparation of strategic cases before being brought to the 
international human rights treaty bodies, draft propositions of legislation and provide 
guidance for legislative reforms.

•	 Furthermore, the Shine will benefit from the international experience in reforming 
guardianship systems and will gain international expertise in the implementation of the 
UN Convention on Rights of Persons with Disabilities.

15  Statistical data of the Ministry of Social Policies and Youth, 2012.
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Institute of Sustainability and Development 
of Youth (ISDY)

Information about the organization

ISDY is active in the fields of peace building, non-formal education and empowering citizens 
to live a dignified life in Kosovo. It is active throughout Kosovo and works with all ethnic 
communities living there. ISDY SEE has positioned itself as an agent for social change through 
the promotion of human rights in society and participation in policy-making.  ISDY-Kosovo has 
a lot of experience of working with young people and marginalized groups, including persons 
with mental disabilities, and it is active in advocating for policy changes that promote social 
inclusion. It has not done specific work in the field of disability rights, however, in its efforts in 
the field of peace-building and human rights promotion.  Its staff and volunteers have received 
informal training on the rights of persons with disabilities and monitoring of the same. 

Staff: Twelve persons in the main office in, Pristina (Kosovo), one member of staff in Beograd 
(Serbia) and one member of staff in Tirana (Albania). 

Experience to date

•	 In February 2011, ISDY-Kosovo initiated the establishment of the Commission for 
Monitoring of Law on Youth Empowerment and Participation. The commission is 
composed of major stakeholder youth CSOs in Kosovo, and includes the Organization 
for Security and Cooperation in Europe (OSCE). The initiative’s purpose is to monitor 
the implementation of the Law on Youth Empowerment and Participation and of the 
National Youth Action Plan, and provide recommendations to the Government of 
Kosovo, youth CSOs and other local, national and international stakeholders, in order to 
increase and strengthen youth participation in decision-making process and to increase 
the institutional accountability of the national and local governmental authorities.

•	 ISDY-Kosovo is a founder and member of Kosovo Forum for Peace, an organizational 
umbrella that addresses and seeks appropriate solutions for the issues brought up by 
findings and recommendations revealed in international reports that periodically report 
on progress and overall development in Kosovo. The forum aims to contribute to peace 
building through promotion of universal human rights, and establishment of justice and 
social inclusion for all citizens of Kosovo. 

Current state of legal capacity legislation

•	 In 2008 the Government of Republic of Kosovo approved the proposal for its National 
Disability Action Plan 2009-2011.16  The UN Convention on the Rights of Persons with 
Disabilities served as a legal framework for National Disability Action Plan 2009-2011. 

16  Office of the Prime Minister of the Government of Kosovo (2009). ‘National Disability Action Plan for the Re-
public of Kosovo, 2009-2011’. Pristina. URL: http://www.cooperazioneallosviluppo.esteri.it/pdgcs/download/
Kosovo_Plan.pdf [accessed 4 March 2013]
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The document focuses on the following areas: health, education, employment, social 
protection, accessibility, and statistical data.  The Plan is a source of inspiration for private 
enterprises, non-governmental organizations and other international organizations.  It 
considers who should be consulted as stakeholders in decision-making processes that 
affect the life of a person who is deemed to lack capacity.

•	 Kosovo is one of the world’s few countries not to have signed and ratified the United 
Nations Convention on the Rights of Persons with Disabilities.  As Kosovo’s public 
institutions progress toward becoming members of international treaties and 
organizations, there is a consensus that certain standards must be met and a particular 
road map followed.

•	 Issues pertaining to the pursuit of individual, family or other rights are covered by the 
Law on Non-Contested Procedure, which entitles individuals and organizations to 
initiate a case that requires judicial intervention in defending rights that have been 
threatened, revoked or breached. The law further provides for special court protection of 
people “who are not able to defend their rights and interests,” making the court system 
one responsible stakeholder for defending the rights and interests of marginalized social 
groups, including people with disabilities. People who have been deprived of legal 
capacity may initiate a non-contested procedure for reinstating their legal capacity, may 
initiate court proceedings for regaining rights that were taken away unlawfully, or may 
pursue their best interests in a given situation with the permission of the court.

•	 There are reports that people in institutional care are not included in the distribution of 
inheritance. This may be due to a lack of information regarding their rights or, if they are 
under guardianship, their purposeful exclusion. Where people are under guardianship, 
the guardian is required to send regular to the guardianship authority regarding their 
wellbeing and any property matters.

•	 A person may be deprived of their legal capacity only by a court decision. To date, the 
justice system in Kosovo, through its municipal and district courts, has not succeeded 
in developing monitoring mechanisms for systematically collecting, classifying and 
reporting on court proceedings. As a result, we have no official data at the country level 
regarding the number of people who have been deprived of their legal capacity. We 
nevertheless managed to obtain some data on the number of people who have been 
deprived of their legal capacity from the Special Institute in Shtime (SISH) and from the 
municipal courts in Gjakova/Djakovica and Prishtine/Pristina. Between 2007 and 2011, 
13 residents at SISH had their legal capacity removed. Placement in the Special Institute 
in Shtime or in a community house requires a court decision depriving the person of 
their legal capacity. Based on the most recent list of residents at SISH and community 
houses, those who have been deprived of legal capacity are still in a minority: only 
27 out of the 128 residents at SISH and the community houses have been the subject 
of court decisions related to their legal capacity. Placement in the Special Institute in 
Shtime does not require any agreement between the guardian’s approval and the will of 
the (future) resident.17

17  ‘Practicing universality of rights’; see footnote 3.
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•	 It is very difficult to access information about the numbers of all the people deprived of 
legal capacity in Kosovo. However, it is certain that in order for someone to be admitted 
into a social care facility, run by the Ministry of Labour and Social Welfare (MLSW), one 
must be previously deprived of his/her legal capacity. Currently there are 249 adults 
deprived of their legal capacity residing in eleven facilities throughout Kosovo. MLSW 
attempts to provide housing and other services primarily for people with intellectual 
disabilities.18

•	 People with chronic psycho-social disabilities are provided for by the Ministry of 
Health (MoH) which operates nine long-term residential facilities, totalling to 140 beds. 
According to the Administrative Instruction 07/200919, one will be admitted to these 
facilities if they provide their consent. However, most of the clients are admitted by the 
request of the family, centres for social welfare or other psychiatric services. While the 
Administrative Instruction provides that involuntary treatment and hospitalisation can 
be performed after a person has been deprived of his/her legal capacity, in practice it 
seems that people are involuntarily placed and treated in these institutions without 
previously deprived of their legal capacity.20     

 
 
De-institutionalization

For several years now, Kosovo’s government has pledged to complete the process of de-
institutionalisation by moving residents out of the Special Institute in Shtime. Nevertheless, 
the SISH continues to operate with no visible signs of activities that might lead to its closure 
in the near future. What is more, despite the current policy of no longer admitting residents 
to the SISH, there have been new enrolments over the past five years. In 2011, the Ministry 
of Labour and Social Welfare approved administrative guidelines describing the criteria for 
new enrolments. Part of the de-institutionalisation process was to transfer SISH residents 
to community-based homes designed to facilitate independent living and community 
reintegration of people with disabilities.  However, field observations have found that the 
residents of these community-based homes are not directly engaged in social and community 
life, and that they are not being helped towards independent living.  Instead, they are directly 
supervised, with few chances for community integration in the future. The homes’ residents 
have few prospects for the future, since their way of life is quite similar to the way they had lived 
at the SISH. The dominant approach to treating people with mental disabilities and intellectual, 
cognitive and psychosocial disabilities has been the medical model, which involves placement 
in a closed mental health institution.

Community services were scarce and community-based treatment has been almost unknown.  
With the rise of new practices for treating people with disabilities, however, various successful 
inclusive practices imported from abroad have been implemented. In December 2000, 

18 Meeting held by ISDY Kosovo with Muhamet Gjocaj, Head of Department of Social Welfare in the Ministry of 
Labor and Social Welfare on 28 February 2013 

19 Kosovo,  Legislation Udhezim Administrativ 07-2009. URL: http://www.msh-ks.org/en/legislation/udhezimet-
administrative/2009/426-udhezim-administrativ-07-2009.html {accessed 13 March 2013]

20  Meeting held by ISDY Kosovo with Dr. Gani, Halilaj, Mental Health Officer in the Ministry of Health, Govern-
ment of Kosovo on 12 March 2013.
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about a year and a half after the UNMIK administration was installed in the country, a task 
force was charged with developing an all-inclusive disability strategy, with the objective of 
aligning local practices with international practice and UN rules and regulations on equal 
opportunities. These reforms resulted in few changes in the treatment of people with 
psychosocial, intellectual and cognitive disabilities. The old system, which had been based 
on institutional treatment, saw the development of new practices and legal structures for 
shifting treatment towards community-based environments, with the aim of social inclusion 
rather than conventional treatments. However, these reforms have been difficult to implement 
and have been stagnating. To date, the dominant form of treatment is medical, based on 
the use of medication and with limited or almost no complementary socio-therapeutic or 
psychotherapeutic treatment.21 

Planned reform

•	 In the drafting of the new Kosovo Constitution, there are also opportunities for political 
engagement and the inclusion of a right to legal capacity for all citizens, which could 
bring about significant change for persons with disabilities in that jurisdiction.

•	 The 2009-2011 National Action Plan for People with Disabilities mentions de-
institutionalisation as one activity for transforming the social-protection approach to 
people with disabilities into a model based on social inclusion. The strategy confirms the 
need to continue the de-institutionalisation process begun years ago, while reforming 
the process through the use of international instruments and best practices.

•	 The government of Kosovo is in the process of drafting Kosovo National Disability 
Strategy for People with Disabilities 2013-2022, which is an opportunity to set the 
principles for policies, legislation and services in line with the CRPD. 

•	 Kosovo was also involved in the EU-supported project which identified deprivation of 
legal capacity of persons with intellectual, cognitive and psychosocial disabilities as 
currently the biggest obstacle in realisation of their rights, and which identified serious 
procedural failures linked to judicial practices, a lack of protection measures and strong 
links between guardianship and institutionalization 

Skills and experiences to be developed

This network will provide ISDY with increased capacity to analyse, evaluate and monitor the 
domestic legal framework for denial of legal capacity to persons with intellectual, cognitive and 
psycho-social disabilities, by recruiting dedicated researchers with strong research experience 
in this field. 

ISDY will also benefit from international experience in facilitating and directing debate on 
guardianship system, and how to identify and overcome resistance and challenges in current 
legislation and practice.

21  Ibid. 
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In addition, this network will provide ISDY with an opportunity to cooperate with the other 
CSO’s of people with disabilities in Kosovo to improve and strengthen their advocacy skills 
in reforming the legal capacity legislation, as well as other legislation referring to the human 
rights of people with disabilities, which are in conflict with the CRPD. In this direction, it may as 
well contribute to the better cooperation between ISDY and other SCO’s with the governmental 
institutions, responsible for legislation and provision of services for people with disabilities.   
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The Initiative for Human Rights in Mental 
Health (RUSIHAK) 

RUSIHAK is Turkey’s first grassroots organisation by people with mental disabilities and their 
relatives. RUSIHAK challenges inhumane treatment by defining people with mental disabilities 
as full human beings, who are equal citizens in every way. RUSHIAK runs advocacy campaigns, 
organises free vocational and empowerment trainings for its stakeholders, and creates 
monitoring groups to inspect institutions to ensure they are compliant with legal and health 
regulations.

Experience to date

•	 RUSIHAK held a national symposium in June 2012 to discuss the advantages of 
supported decision-making over guardianship. 

•	 Conducted a project “Project for Social Inclusion of Persons with Mental Disabilities” in 
collaboration with Human Rights Agenda Association and Boğaziçi University Social 
Policy Forum (2007-2008). This was a large-scale project including monitoring work, with 
permission for site visits to institutions granted by Ministry of Health and Social Services 
and Child Protection Agency. As an output of the project a comprehensive report titled 
Human Rights in Mental Health: 2008 Turkey Report was published, which depicted the 
current conditions of individuals with mental disabilities and their relatives in Turkey 
from a human rights perspective.  The project provides a platform for improving the 
current system, based on ideas and solutions recommended by stakeholders providing 
and receiving services. The study on which the aforementioned report is based was the 
first systematic monitoring and evaluation conducted in mental health hospitals, and 
care and rehabilitation centres by a non-governmental organization in Turkey.

Current state of legal capacity law

•	 It is a widespread practice in Turkey that people with psychosocial, intellectual and 
cognitive disabilities are deprived of their legal capacity and placed under guardianship 
under the Constitution and Civil Code.  In particular, people psychiatric diagnoses like 
schizophrenia, and people with intellectual disabilities, are deprived of all their legal rights 
as a result of the institution of guardianship. For example, they can only exercise their 
rights to get married, to get divorced, to hire a lawyer, to open a court case, to get salary, to 
be employed, to have access to education etc., with the approval of their guardian.

•	 In Turkey, there is no right to legal capacity. As Turkey has ratified the CRPD, the country 
is working towards its implementation.  
 

Planned reform

•	 The Ministry of Family and Social Policies is drafting a new disability Law and their 
consultant is trying to ensure that it conforms with the UNCRPD. We hope that there will 
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be section on guardianship and article 12. 

•	 RUSIHAK is implementing a law reform project.  Within this project we will be accepting 
applications for strategic litigation for test cases and re-drafting the mental health law.  
We hope that the two projects will create a synergy that will result in the abolition of 
guardianship and initiation of supported decision-making.

•	 RUSIHAK is also monitoring the institutions throughout Turkey. The outcomes of the 
monitoring will also provide valuable data for legal capacity project.

•	 RUSİHAK organized an international symposium on guardianship versus supported-
decision making on June 15, 2012. Through this project, we are planning to organize a 
series of meetings focusing on the problems of guardianship and the paradigm shift that 
Article 12 brings.

Skills and experience to be developed

•	 RUSİHAK hopes to improve its capacity regarding background knowledge on UNCRPD 
and especially Article 12 through this project. Thus, it is expected that advocacy skills 
regarding the issue of legal capacity will be improved.

•	 RUSİHAK is planning to function internationally (especially in the Middle East). This project 
will provide RUSİHAK with relevant experience of participating in an international project.

•	 We know that the partners in the PERSON project have a substantial amount of 
experience on the rights of people with intellectual, cognitive and psychosocial 
disabilities. RUSİHAK hopes to learn from this experience.
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